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Background

Q Grant Thornton

The Appellant (KRA) initiated an audit on the Respondent (Sendy
Limited), a digital platform connecting third-party transporters to
customers. KRA raised a VAT assessment of Kshs 82,248,150.74 on
Sendy’s gross receipts, arguing the platform was the principal supplier
of transport services. Sendy argued its revenue was only the commission
for providing a platform, on which it had already remitted VAT. The Tax
Appeals Tribunal ruled in favor of Sendy, finding the third- party
transporters were the suppliers. KRA appealed the Tribunal’s decision.
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Background

Brief Background

The Respondent, Sendy Limited, operates as a digital marketplace
connecting third-party transporters to customers. Following an audit,
KRA, herein the Appellant, issued an additional VAT assessments of Kshs
82,248,150.74 on Sendy’s gross receipts, based on variances in
expected income. Sendy objected, arguing that it only provided a
platform service, and its revenue was limited to the commission it
charged, on which VAT was already remitted. The Tax Appeals Tribunal
(TAT) agreed with Sendy, finding that the actual supply of transport was
made by the third-party transporters. The TAT consequently set aside
KRA’s assessment, leading KRA to lodge the appeal to the High Court.
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Tax Procedures Act

Appellant position

The Appellant contended that the Tax Appeals Tribunal erred in
law on two main fronts:

The Tribunal failed to look beyond the contractual form of the
transaction instead of the economic and commercial reality
of the transaction facilitated by the Respondent.

That the Respondent is the principal supplier of the transport
service, and not a mere platform provider.

The Respondent also exercises a high degree of control where
it controls the customer relationship, dispatches the driver,
determines the price, and, critically collects the full
consideration for the service.

The full consideration collected by the Respondent into its
accounts constitutes a single composite taxable supply of
transport services, and VAT is chargeable on that full amount,
not just the commission.

The Respondent's Request for Payments (RFPs) functioned as
invoices demanding payment for the full delivery service,
making the established variances chargeable to tax.
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Respondent’s position

The Respondent (Sendy Limited) position was that;

* The High Court should not hear the appeal, as KRA's
grounds challenged the Tribunal's findings of fact, which
is outside the High Court's jurisdiction on tax appeals. It is
a technology company providing a digital marketplace,
not a supplier of transport services, a fact proven by
unchallenged evidence before the Tribunal.

* Itsrevenue is limited to a commission on which it has
already remitted VAT. KRA was bound by its own binding
private ruling (issued June 30, 2020), which confirmed
that the third-party transporters were responsible for VAT
on the transport service, and Sendy only for VAT on its
commission income. KRA's attempt to disregard its own
ruling was unlawful and violated Sendy's legitimate
expectation.
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Issues for determination & the Court’s finding

1.Whether appeal is competent before the High Court.

2. Whether the Tribunal erred in law in finding that the Respondent did not provide transport services and was, therefore
liable to account for VAT only on its commission and not on the gross receipts from customers.

« The High Court allowed the Appeal. The full VAT assessment of Kshs 82,248,150.74 against Sendy Limited was upheld.

« The High Court ruled that Sendy is the principal supplier of the transport service for tax purposes, not just an agent. The
court looked at the economic and commercial reality (substance over form), not just the formal contract.Sendy exercises
decisive control over the transaction because: It sets the rules for the job and dispatches the driver ,lt collects the full
payment from the customer in its own name and the customer's payment obligation is to Sendy, not the individual
driver.

« The customer's legal and financial relationship were with Sendy, not the individual driver. Because Sendy acted as a
principal, it is deemed to have received the transport service from the third-party transporter and supplied that same
service to the end customer. Therefore, VAT was due on the full value of the consideration paid by the customer, not just
the commission. While the Court noted KRA's questionable conduct in disregarding its own binding private ruling, it ruled
that an administrative opinion cannot override the correct judicial interpretation of the law.
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Implication of the judgement

This judgement established that digital platforms with decisive control over transactions are considered principal
suppliers and must account for VAT on the full transaction value, not just their commission, thereby bringing the platform
economy under tax liability framework.

We note that this position is subject to change if the Taxpayer proceeds to the Court of Appeal. however we remain ready
to communicate the same with our clients if the position changes.
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