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In this month’s issue, we look at taxpayers’ rights 
in case of a SARS assessment.  Understanding 
your right as a taxpayer is critically important in 
ensuring that you do not pay no more and/or no 
less tax than is required by the law. In this issue, we 
deal with the right of the taxpayer to request and 
be provided with reasons for an assessment.

We further look into the Supreme Court of Appeal (SCA) 
judgement that was handed down in the matter between Levi 
South Africa (Levi SA) and the South African Revenue Service 
(SARS). The SCA had to decide three issues: (1) Whether 
Southern African Development Community (SADC) origin 
certificates issued by SADC producers are valid, even though 
the payment for the imported goods is made to a third-party 
located outside of SADC; (2) Whether the commission paid 
by the buyer (importer) amounts to buying commission and 
therefore should be excluded from the price actually paid 
or payable for the imported goods; and (3) Whether, in the 
facts, the royalties paid by the importer were due by the 
buyer ‘directly or indirectly, as a condition of sale of the 
goods for export to the Republic’ .

In International Tax, we look at “Most Favoured Nation” 
(MFN) clause in terms of what it means to countries that 
South Africa has entered into double tax agreements with.

A guide and general binding ruling in terms of section 72 of 
the Value-Added Tax has been issued by SARS. These provide 
guidance in terms of what the new application should 
comprise and also has a long list of rejection reasons for this 
application. We see now that there is a non-refundable fee 
that is applicable to this Section 72 application. Each time an 
application is rejected, another fee has to be paid.

We further take a look at the advance pricing arrangements 
(APA), what it is and processes’ to follow.

SARS’ Interpretation Note 14 provides guidance on 
allowances, advances and reimbursements provided by 
employers to employees. On 30 March 2021 SARS published 
an updated Interpretation Note 14. We investigate the update 
and advise you what you should look out for.

Its that time of the year again, SARS e-filling opens 1 July 
2021. Taxpayers will be auto-assessed.
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Taxpayer’s Right: Request for Reasons 
for an Assessment

With effect from 01 October 12, the administrative 
provisions of various tax acts were moved to the 
Tax Administration Act No.28 of 2011 (“the TAA”). 
The TAA contains the provisions which create rights 
(or entitlements) and impose obligations for the 
South Africa Revenue Service (“SARS”) and the 
taxpayers. Understanding your right as a taxpayer 
is critically important in ensuring that you do not 
pay no more and/or no less tax than is required by 
the law. In this article, we deal with the right of the 
taxpayer to request and be provided with reasons 
for an assessment.

SARS is empowered to raise an original, additional, reduced 
or jeopardy assessments. An assessment is defined in section 
1 to the TAA and means the determination of the amount 
of tax liability or refund, by way of self-assessment by 
the taxpayer or assessment by SARS. SARS may make the 
aforesaid assessments based in whole or in part on estimates 
where the taxpayer fails to submit the return as required or 
has submitted a return or information that is incorrect or 
inadequate. When taxpayers are aggrieved by an assessment, 
they have right to dispute it. 

As part of the tax dispute resolution process, the taxpayers 
are entitled to request reasons for assessment. The reasons 
for assessment enable the taxpayer to understand the basis 
of the assessment and to formulate its objection against the 
assessment.
.
Essential requirements for a request for reasons for 
assessment
In terms of Rule 6 , a taxpayer who is aggrieved by an 
assessment may, prior to lodging an objection, request SARS 
to provide reasons for the assessment required to enable the 
taxpayer to formulate an objection. The request must meet the 
following requirements:
• It must be made in prescribed form and manner 
• It must specify an address at which the taxpayer will 

accept delivery of the reasons; and
• It must be delivered to SARS within 30 days from the date 
        of assessment.

It is important to note that SARS my provide an extension of the 
period within which the request for reasons must be submitted 
where reasonable grounds exist for the delay in complying 
with the prescribed period. Such extension may not exceed 45 
days.

What reasons will the taxpayer be given?
In the context of tax dispute, the taxpayer is entitled to receive 
reasons for the assessment that will enable the taxpayer to 
formulate the objection (Rule 6). In its Dispute Resolution 
Guide , SARS indicates that it is only required to provide the 
“actual reasons” for an assessment that enable the taxpayer 
to formulate an objection and not its reasoning process. The 
“actual reasons” are the SARS’ findings of fact and the law 
applicable thereto. 

SARS, as an organ of state, is subject to the provisions of the 
Promotion of Administrative Justice Act 3 of 2000 (the PAJA).  
The PAJA requires that a person whose rights have been 
materially and adversely affected is entitled to “adequate 
reasons” (section 5(2), (3) & (4) of the PAJA). The PAJA does 
not provide guidelines for determining what is considered 
“adequate reasons”. It is difficult to lay down a general rule 
as to what could constitute adequate or proper reasons. Each 
case must depend upon its own facts: Réan International 
Supply Company (Pty) Ltd and Others v Mpumalanga 
Gaming Board, 1999 (8) BCLR 918 T, 926F (per Kirk-Cohen J). 

 

  

In ITC 1811 (68 SATC 193), the court dealt with what constituted 
“adequate reasons” and held that it was not sufficient for 
SARS to simply refer to previous correspondence entered 
between the parties. 

“ As part of the tax dispute 
resolution process, the 
taxpayers are entitled to 
request reasons for 
assessment.
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The taxpayer was entitled to clearly formulated reasons before 
formulating his objection under the following headings:
• the relevant statutory provisions or applicable requirements 

of the practice note.
• the findings of fact on which his conclusions depend; and
• the reasoning process which led him to those conclusions.

Although, ITC 1811 dealt with the old rule ,  the guidelines 
provided may still be useful when determining whether the 
reasons provided by SARS are sufficient to enable the aggrieved 
taxpayer to formulate an objection.

A request for reasons under the provisions of the PAJA obliges 
SARS to provide adequate reasons which must include but not 
limited to “the actual reasons” for the assessment together with 
SARS’ reasoning process. It would therefore be advisable for any 
taxpayer who is aggrieved by an assessment, prior to lodging 
an objection, to request from SARS, reasons under Rule 6 and/or 
section 5 of the PAJA. Such request would enable the taxpayer 
to obtain the actual and adequate reasons for the assessment. 
Consequently, the taxpayer would be put in better position to be 
able to formulate the objection against the assessment that he 
or she is aggrieved by.

How to submit the request
The request for reasons can be submitted  to SARS electronically 
via eFiling and the SARS branches for Personal Income Tax (PIT), 

Company Income Tax (CIT), Value-Added Tax (VAT) and Pay-As-
You-Earn (PAYE). A manual process for request for reasons also 
exists for all other taxes.

In conclusion
• When taxpayers are aggrieved by an assessment, they 

have right to dispute it.
• Prior to lodging an objection against the assessment, the 

taxpayer has a right to request reasons for an assessment 
to enable him or her to formulate an objection.

• The taxpayer has a right to receive actual and adequate 
reasons for the assessment (Rule 6 and section 5 of PAJA). 
SARS is required to provide the actual reasons for the 
assessment, that is, SARS’s findings of the fact, the law 
applicable thereto and its reasoning process.

Azwinndini Magadani 
Azwinndini.Magadani@sng.gt.com

To engage further
Contact
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Coming alive of Section 72 application and 
decision process – application fee now 

applicable, no objection or appeal process.

Background
Several changes have been made to section 72 by 
Act 34 of 2019. The reason for these changes has 
been explained in the Explanatory Memorandum to 
the Taxation Laws Amendment Bill, 2019 as follows:

“When VAT was introduced in South Africa in 1991, the 
VAT Act contained provisions in section 72 that provides 
the Commissioner with the discretionary powers to make 
arrangements or decisions as to the manner in which the 
provisions of the VAT Act shall be applied or the calculation 
or payment of tax or the application of any rate of zero per 
cent or any exemption from tax provided for in terms of the 
VAT Act, provided that the Commissioner is satisfied that as a 
consequence of the manner in which any vendor or class of 
vendors conducts his, her or their business, trade or occupation, 
difficulties, anomalies or incongruities have arisen or may arise 
in regard to the application of the VAT Act. The arrangement or 
decision by the Commissioner as provided under section 72 of 
the Act must have the effect of assisting the vendor to overcome 
the difficulty, anomaly or incongruity without having the effect 
of reducing or increasing the taxpayer’s ultimate liability for VAT.

In 1996, the Constitution of the Republic of South Africa 
(‘Constitution’) came into effect. The introduction of the 
Constitution in 1996 came after the introduction of the VAT Act 
in 1991. Over the past years, challenges arose regarding the 
application of the mandatory wording of the other provisions of 
the VAT Act versus the discretionary wording of the provisions of 
section 72 of the VAT Act.
Since the provisions of the VAT Act are mandatory, to address 
the above-mentioned anomaly, it is proposed that changes be 
made in section 72 of the VAT Act to align the provisions of this 
section with the spirit of the other provisions of the VAT Act. It is 
further proposed that transitional measures be introduced to 
deal with the consequences of the proposed amendments on 
existing rulings. 

As a result, any arrangement or decision made in terms of 
section 72 of the VAT Act which constituted a binding general 

ruling and ceases to be effective on or after 21 July 2019 or does 
not specify an effective period, shall cease to be effective on 31 
December 2021.”
 
The changes in section 72 limit the extent of the Commissioner’s 
discretion in deciding under this section, by clarifying that a 
decision under section 2 cannot –

• have the effect of reducing or increasing the liability for VAT; 
or

• be contrary to the construct and policy intent of the VAT Act 
as a whole, or any specific provision in the VAT Act.

In addition, the Commissioner must be satisfied that similar 
difficulties, anomalies or incongruities have arisen or may 
arise for any other vendor of class of vendors (other than the 
applicant) of the same kind or who make similar supplies of 
goods or services.

Whilst the application for a decision under section 72 will be 
facilitated through the ATR system, the decision will be under 
section 72. In this regard, certain provisions of the TA Act relating 
to advance tax rulings were introduced in the amended section 
72 to align with the process of application and issuing of 
decisions under section 72.

These include, amongst others –
• a fee of R2 500 that is payable in respect of applications 

for a decision under section 72 in accordance with section 
81 of the TA Act read with Public Notice 299; and

 
• the issuing, in accordance with section 90 of the TA Act of 

procedures and guidelines in the form of binding general 
rulings (BGRs) for the implementation and operation of 
the process to obtain a decision under section 72. In this 
regard, see BGR 56 that sets out certain requirements and 
conditions relating to an application for a decision under 
section 72.

In addition, under section 72(3) read with Public Notice 300, 
the Commissioner may decline to decide in respect of the list of 
transactions set out in the said Public Notice.
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Transitional rules were also introduced to deal with vendors that have an existing arrangement or decision issued under section 72 
before 21 July 2019, which expires on or after that date. In certain cases, these decisions or arrangements can be reconfirmed. 

Section 72 application process

Valid Section 72 application
In respect of all applications submitted from 1 April 2021, the application must contain the minimum information 
prescribed under section 90 of the TA Act read with BGR 56.

Requirements of the application letter

A. The applicant’s name, VAT registration number (if applicable), postal address, e-mail address and telephone 
number. 

B. The name, postal address, e-mail address and telephone number of the applicant’s representative, if any. 

C. The relevant statutory provision(s) or legal issue(s) applicable in the circumstances. 

D. A full and accurate description of the transaction (including financial implications) for which the decision is 
sought. 

E. A complete description of any other transaction entered into by the applicant or class member before the 
application was filed or that may be undertaken after filing the application, if that other transaction may 
have a bearing on the tax consequences of the transaction, or may be considered to be part of a series of 
transactions involving the transaction in respect of which the decision is sought. 

F. Specify the relevant provisions in the VAT Act that result in the difficulties, anomalies or incongruities. 

G. A concise description of the difficulties, anomalies or incongruities that have arisen or that may arise when 
applying the aforementioned provisions of the VAT Act. 
This means that the difficulty arises in connection with the application of the VAT Act itself. For example, a 
request will not be accepted if it is intended to merely be an arrangement to resolve a past non-compliance 
with VAT laws, or to address issues that arise in the business because of a lack of capacity. 

H. The applicant’s interpretation of the relevant statutory provisions or legal issues, as well as an analysis of 
any relevant authorities7 that the applicant considered or is aware of, and whether or not those authorities 
support or are contrary to the specific section 72 decision the applicant is seeking. 

I. The reasons why the applicant believes the specific section 72 decision should be granted. 

J. A complete description of the impact the transaction might have upon the tax liability of the applicant or 
class member or if relevant, any connected person in relation to the applicant or class member. 
A decision under section 72 cannot have the effect of reducing or increasing the liability of tax under the VAT 
Act. 

K. An explanation to support the view that the decision (if granted) will not reduce or increase the liability for 
tax levied under the VAT Act. 
A decision under section 72 cannot have the effect of reducing or increasing the liability of tax under the VAT 
Act

L. An indication of how the difficulties, anomalies or incongruities that have arisen or that may arise, will apply 
equally to other vendors or a class of vendors that may face the same or similar business circumstances.

M. An explanation to show that the decision (if granted) will not be contrary to the construct and policy intent of 
the VAT Act as a whole or any specific provision in the VAT Act.

N. A statement that none of the grounds for the rejection of the application under section 72(3) of the VAT Act read 
with Public Notice 300 apply to the application.

O. In the case of a class of vendors – 
• a description of the class of vendors; and 
• the impact the transaction might have upon the tax liability of the class of vendors or, if relevant, any connect-
ed person in relation to the applicant or class of vendors. 
 
A decision under section 72 cannot have the effect of reducing or increasing the liability of tax under the VAT Act. 
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Requirements of the application letter

P. A statement confirming that the applicant(s) have complied with any registration requirements under a tax 
Act with regard to any tax for which the applicant(s) is or are liable, unless the application concerns a section 
72 decision to determine that a person is not required to register under the VAT Act. 

Q. A statement confirming that all tax returns required to be rendered by the applicant under a tax Act have 
been rendered and tax has been paid or arrangements acceptable to SARS have been made for the submis-
sion of any outstanding returns or for the payment of any outstanding tax. In the case of a class of vendors 
making application, the class of vendors’ representative should provide the aforementioned statement on 
behalf of the class of vendors. 

R. Consent to the publication of the section 72 decision (positive and negative).

S. A description of the information that the applicant believes should be deleted from the final section 72 deci-
sion before publication in order to protect the confidentiality of the vendor or class of vendors. 

The applicability of a section 72 decision 
A section 72 decision only applies to the vendor or a class of vendors persons if – 
 
• The vendor is an applicant, or an affected class member identified in the section 72 decision. 
• The provision(s) of the VAT Act at issue is or are the subject of the section 72 decision. 
• The set of facts and circumstances or the transaction presented by the applicant are or is the same as the set 

of facts and circumstances or the particular transaction specified in the section 72 decision. 
• The applicant’s set of facts and circumstances or transaction falls entirely within the effective period of the 

section 72 decision; and 
• Any assumptions made or conditions imposed by SARS in connection with the validity of the section 72 decision 

have been satisfied or carried out. 
 
A third party can therefore not rely on a section 72 decision issued to another party, even where the facts of the 
transactions are the same. A section 72 decision may also not be cited in any proceeding before SARS or the courts, 
unless that proceeding involves the applicant, or class member.

Negative section 72 decisions- no objection or appeal process
SARS will provide an applicant with an opportunity to make representations, before issuing a negative section 
72 decision. The purpose of these representations is to allow the applicant to clarify any facts, or to provide 
additional information supporting the facts originally given, which may result in a different interpretation of the VAT 
consequences. If, during these consultations, it becomes apparent that the facts are different from those originally 
submitted during the section 72 application process, the applicant may be required to submit a new section 72 
application and pay the application fee. The original application will accordingly be rejected on this basis. 

The negative section 72 decision will be issued subsequent to the aforementioned representations. 

A person cannot object or appeal against a negative section 72 decision. If you are not satisfied with the section 72 
decision, you may under the Promotion of Administrative Justice Act 3 of 2000 request the Commissioner to provide 
written reasons for the decision. If, after receiving the Commissioner’s reasons, you are still dissatisfied with the 
outcome, you may approach the High Court.

Sibongile Jembula
Sibongile.Jembula@sng. gt.com

To engage further
Contact
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Commissioner for the South African Revenue 
Service v Levi Strauss South Africa (Pty) Ltd 

[2021] ZASCA 32 (hereafter Levi SA case) 

On 07 April 2021, the Supreme Court of Appeal 
(SCA) handed down a judgement in the matter 
between Levi South Africa (Levi SA) and the South 
African Revenue Service (SARS). 

The SCA had to decide three issues: (1) Whether Southern 
African Development Community (SADC) origin certificates 
issued by SADC producers are valid, even though the payment 
for the imported goods is made to a third-party located outside 
of SADC (hereafter the origin issue); (2) Whether the commission 
paid by the buyer (importer) amounts to buying commission 
and therefore should be excluded from the price actually paid or 
payable for the imported goods (the buying commission issue); 
and (3) Whether, in the facts, the royalties paid by the importer 
were due by the buyer ‘directly or indirectly, as a condition of 
sale of the goods for export to the Republic’ (the royalties’ issue).

 
 Background and Facts

The background and facts giving rise to this dispute are detailed 
below as follows. 

During the period from 2010 to 2014, Levi SA had two distinct 
arrangements for the purchase of goods manufactured by 
two producers located in SADC Member States. The first 
arrangement relates to a period prior to 2011 during which Levi 
SA imported goods directly from the two SADC manufactures. 
In the second arrangement, Levi SA purchased the goods via an 
intermediary located outside of the SADC Member States.  

Furthermore, Levi SA paid a percentage of the purchase price of 
the goods imported from the manufacturers in SADC Member 
States to Levi Strauss Asia Pacific Division Pte Ltd (Levi APD). 
The payment to Levi APD was covered under the Buying Agent 
Agreement (hereafter BAA) concluded in 2005. Moreover, in terms 
of a Trademark License Agreement (hereafter the TLA) dated 01 
December 2010, Levi SA also paid royalties to Levi Strauss & Co 
(LS & Co) at varying rates on every sale of goods imported or 
manufactured.

The 2011 changes gave rise to the origin issue. The issue of the 
buying commission arose from the payment of the percentage 
of the purchase price of goods imported by Levi SA to Levi APD 
under the BAA. The TLA agreement between Levi SA and LS & 
Co gave rise to the royalty issue. The SCA considered all three 
issues and decided as follows. 

 
 Decision
 
Origin Issue
The SCA considered whether Rule 2.1 in Annex I of the SADC 
Treaty Protocol requires the movement of the originating 
products and the underlying commercial transaction should 
originate in SADC Member States. Rule 2.1 provides that:

“For the purpose of implementing this Protocol, goods shall be 
accepted as originating in a Member State if they are consigned 
directly from a Member State to a consignee in another Member 
State.”

Levi SA argued that Rule 2.1 only requires the originating 
products to be shipped from one SADC Member State to another 
SADC Member State. SARS contended that Rule 2.1 also requires 
that the underlying commercial transaction payment for the 
originating products should also be between parties in SADC 
Member States. Levi SA made payments to a party outside 
SADC. The SADC certificates are therefore not valid.

The SCA held that the SADC Treaty Protocol is only concerned 
with the physical origin of the goods and not the commercial 
origins of the transactions giving rise to the movement. The 
SADC certificates of origin issued by the SADC producers are 
valid. 

The SCA set aside the order of the High Court in relation to the 
origin issue. Therefore, the SARS determination that the SADC 
Certificates of Origin issued by the SADC producer  is invalid 
and a demand for the payment of customs duty and Value 
Added Tax (VAT) is set aside.
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The Buying Commission Issue
The SCA considered whether a percentage of the purchase price 
for the imported goods paid or payable under the BAA amounts 
to buying commission. If so, should such amounts be excluded 
from the price actually paid or payable determined for the 
imported goods, adjusted in terms of section 67 (1) (a) of the Act. 
Section 67 (1) (a) provides that, in ascertaining the transaction 
value of any imported goods, there shall be added to the price 
actually paid or payable for the goods—

“(a) to the extent that they are incurred by the buyer but are not 
included in the price actually paid or payable—

(i) any commission other than a buying commission”

Levi SA argued that Levi APD was appointed as buying agent in 
terms of a BAA and therefore acted as a representative of Levi SA 
in the purchase of the goods imported from the SADC producers. 
The payment of “buying commission” was for services rendered 
by Levi APD (the “buying agent”). SARS contended that given 
Levi SA’s procurement process, Levi APD was not an agent for 
Levi SA. Therefore, the fee or commission paid by Levi SA to Levi 
APD was not buying commission and shall be added to the price 
actually paid or payable for the goods imported from the SADC 
producers.

The SCA held that the range of functions provided by 
an intermediary are not decisive in determining whether 
a commission paid by the importer amounts to buying 
commission. While the nature of the relationship between the 
importer and the agent is of fundamental importance, the 
nature of the relationship is not decisive either. However, what 
is decisive is whether the intermediary acts on behalf of the 
importer and in accordance with the importer’s wishes (i.e., not 
of the intermediary’s own accord or under the directions of a 
third party). An intermediary acting on its own accord or under 
the directions of a third party, other than the importer, is not an 
agent. 

The court undertook a close examination of the BAA and the 
totality of the prevailing circumstances around the role of Levi 
APD and Levi SA in the purchase of the imported products and 
determined that Levi SA was in a subordinate position to Levi APD 
or LS & Co, with little or no scope for independent action. Levi 
APD was therefore not acting as a buying agent on behalf of 
Levi SA. The commissions paid by Levi SA may not be excluded in 
determining the price actually paid or payable for the imported 
goods. Therefore, the commissions paid by Levi SA may not be 
excluded in determining the price actually paid or payable for 
the imported goods.

The SCA upheld the High Court decision on the payment of a 
percentage of the purchase price of the imported goods. The 
payment must therefore be added to the price actually paid or 
payable in determining the transaction value as required under 
section 67 (1) (a). 

The Royalties Issue
The SCA considered whether royalties paid under the TLA should 
be added to the price actually paid or payable for the goods 

imported from the two SADC producers, as required under 
section 67 (1)(c) of the Act. Section 67 (1) (c) provides that, in 
ascertaining the transaction value of any imported goods, there 
shall be added to the price actually paid or payable for the 
goods— 

“royalties and license fees in respect of the imported goods, 
including payments for patents, trade-marks and copyright 
and for the right to distribute or resell the goods, due by the 
buyer, directly or indirectly, as a condition of sale of the goods 
for export to the Republic, to the extent that such royalties and 
fees are not included in the price actually paid or payable, but 
excluding charges for the right to reproduce the imported goods 
in the Republic”

Section 67 (1) (c) therefore requires that, for royalties to be 
added to the price paid or payable: (1) they must directly 
or indirectly due by the buyer as a condition of the sale of 
the goods imported; and (2) they must be paid or payable 
in respect of the goods imported. In Commissioner for South 
African Revenue Service v Delta Motor Corporation (Pty) Ltd 
[2002] ZASCA 114 (hereafter the Delta case), the SCA held that 
both requirements must be present. Absent one, the payment 
for royalties shall not be added to the price actually paid or 
payable for the imported goods. The court’s decision in Levi SA 
only considered whether the royalties paid or payable were 
directly or indirectly due by the buyer as a condition of the sale 
of the goods imported. There was no dispute as to whether the 
royalties were paid or payable in respect of the goods imported.

SARS had determined that the payment for royalties had to be 
added in determining the transaction value. Levi SA argued that 
the TLA expressly provided that the royalties paid or payable 
should not be considered a condition of purchase or import of 
any product by Levi SA or sale of any product to Levi SA.

The SCA held that section 67(1)(c) is concerned with the contract 
in terms of which the goods are imported. The section does not 
require that the contract should have terms providing for the 
payment of royalties. Royalties may become payable directly or 
indirectly. They are paid directly where the terms of the contract 
or royalty agreement link the payment of the royalty amount to 
the sale of the imported goods. Indirectly where the relationship 
between exporter, importer, and licensor, viewed wholistically, is 
such that the goods imported would not be sold to the importer 
without the payment of the royalties becoming due. 

The court determined that the obligations of Levi SA under 
the TLA, seen in light of the Levi Strauss group procurement 
policies, leads to the conclusion that the royalties were paid 
as a condition of the sale of the imported goods. Therefore, 
the commissions paid by Levi SA may not be excluded in 
determining the price actually paid or payable for the imported 
goods. 

The SCA upheld the High Court decision on the payment of 
royalties. The payment of royalties should be added to the price 
actually paid or payable in determining the transaction value as 
required under section 67 (1) (c). 
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 Analysis

In our view the judgement provides clarity on the validity of 
SADC certificates of origin in relation to Rule 2.1 of the SADC 
Treaty Protocol. According to the SCA decision in Levi SA, the 
rule only requires the SADC originating products to physically 
move from one SADC Member State to another. Payment for the 
imported goods need not flow between parties in SADC Member 
States. 

With reference to buying commission, the Levi SA case lays 
down the decisive criterion for determining when a fee or 
commission paid to an intermediary amounts to “buying 
commission.” The decisive criterion is whether the intermediary 
acts on its own accord or under the direction of a third party, 
other than the importer. Where the intermediary acts on its own 
accord or under the direction of a third party (who is not the 
importer), the intermediary is not an agent and therefore the 
fees paid by the importer do not amount to buying commission. 
The fact that the agreement giving rise to the payment of the 
commission or fee between the importer and the intermediary 
is titled “Buying Agency Agreement,” names the intermediary 
as the “buying agent,” and specifies a fee or commission paid 
to the intermediary as a “buying commission,” is immaterial. 
In determining if the intermediary is acting as agent on its own 
accord or on the importer’s wishes, the agreement must be 
viewed in its totality together with the prevailing circumstances. 

On the royalties issue, the SCA determined the circumstances 
wherein royalties shall be directly or indirectly due by the buyer 
as a condition of the sale of the goods imported. Royalties 
shall be directly due to the buyer if the terms of the contract or 
royalty agreement links the payment of the royalty to the sale 
of the imported goods. The royalties would be indirectly due, 
where the relationship between exporter, importer, and licensor, 
viewed wholistically, is such that the imported goods would not 
be sold to the importer without the obligation for the importer to 
pay royalties. The fact that the royalty agreement or contract 
of sale expressly or tacitly provides that the royalties paid or 
payable should not be considered as a condition of purchase 
of the imported goods only conveys the intention of the parties 
concluding the agreement. Moreover, in arriving at the decision 
as to whether the royalty payment must be added or excluded, 
the importers’ obligations under the agreement providing for 

the royalty payments must be considered on the back of the 
procurement arrangements of the parties involved. 

 
 Conclusion

In view of the foregoing, importers paying buying commissions 
and/or royalties (including License fees) in connection with 
imported goods should consider applying for a customs value 
determination with SARS. A voluntary application for a value 
determination will afford SARS the opportunity to consider 
the transactions giving rise to the payments together with the 
prevailing circumstances, in their totality, upfront. SARS will then 
determine if such payments should be excluded from or added 
to the transaction value. If the importer is not in agreement with 
SARS’ decision, the importer will have the opportunity to appeal 
the decision through the various SARS Customs Internal Dispute 
Resolution channels or approach the High Court. In our view, a 
voluntary application may mitigate any adverse determination 
in the future. An adverse determination may operate with 
retrospective effect which may result in a demand for customs 
duties going back 2 years from the date of the determination, 
the underpaid import VAT, penalties, and interest. 

It is also worth noting that nothing prevents SARS from stopping 
the imported goods for an inspection, issuing a request for 
information, and carrying out the same or similar customs 
valuation assessments. In our experience, it is easier to mitigate 
the consequences of an adverse determination flowing from a 
voluntary disclosure application than that which comes after a 
SARS inspection. 

To engage further
Contact

Zwelibanzi Makhubo
Zwelibanzi.Makhubo@sng.gt.com
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The Double Tax Agreements (DTAs) between South Africa 
and The Netherlands, and South Africa and Sweden 
(the Dutch DTA and Swedish DTA respectively), each 
contains a ‘most favoured nation’ (MFN) clause in 
respect of dividends tax which allows Dutch and Swedish 
corporations to receive dividends from a South African 
company without having to pay dividends withholding 
tax, subject to certain requirements being met.

The MFN clause implies that if South Africa has concluded 
any other tax treaty with a lower dividend withholding 
tax rate, the lower rate will apply to the SA-Netherlands 
DTA as from the date of entry into force of the DTA with 
the third country. The protocol to the SA-Netherlands DTA, 
which incorporated the MFN clause, came into force in 
2008.

South Africa currently has one DTA that provides that a 
zero rate of tax must be imposed by South Africa – the 
DTA concluded with Kuwait in 2006 – but South Africa also 
included another MFN clause in the protocol of the DTA it 
concluded with Sweden. This came into force on 18 March 
2012 and crucially the MFN applies irrespective of when 
the DTA with the third country was concluded.

It was argued that on the basis that the MFN clause in 
the SA-Sweden DTA applied due to the prior provisions in 
the SA-Kuwait DTA, the application of the MFN clause in 
the SA-Netherlands DTA had been triggered. Both courts 
agreed and held that qualifying dividend payments in 
relation to the Netherlands and South Africa should be 
reduced to a tax rate of zero accordingly.

As a result, if qualifying dividend payments were 
distributed in a multinational group between an entity 
in the Netherlands and South Africa after 18 March 2012, 
and withholding tax was paid, the taxpayer might be 
entitled to a refund of the dividend withholding tax paid.
However, this benefit may now be short-lived as Kuwait 
and South Africa have signed an amending protocol on 1 
April 2021. Once the amending protocol comes into effect, 
dividends declared by a South African company to a 
Dutch or Swedish corporation will no longer qualify for 
the 0% withholding rate but will be subject to dividends 
tax.

Our International Tax Senior Manager, Raeesa Haneef, will 
keep clients abreast of any developments in this regard.  

For more information, please contact Raeesa Haneef for a 
further discussion should you wish to find out if you are or 
may be affected by the MFN.

International Tax: 
Most Favoured Nation (MFN) clause  

To engage further
Contact

Raeesa Hannef 
Raeesa.Haneef@sng.gt.com
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An advance pricing arrangement (APA) as defined in the 
OECD as an arrangement that determines, in advance 
of controlled transactions, an appropriate set of criteria 
including the following for the determination of the 
transfer pricing for those transactions over a fixed period 
of time:

 The transfer pricing method, 

 Appropriate comparables,  

 Appropriate adjustments thereto, and 

 Critical assumptions as to future events.

Among others, the definition illustrates that an APA is 
entered (1) in advance and (2) for a fixed period (3) 
based on an appropriate set of criteria. APAs ensures 
transfer pricing certainty so MNEs can anticipate the tax 
consequences of the transactions that they enter into 
and can assist MNEs avoid incurring penalties for not 
complying with certain requirements. On the other hand, 
APAs are cumbersome and take long to complete and 
which requires capacity from revenue authorities. 

The APA process is formally initiated by a taxpayer 
and requires negotiations between the taxpayer, one 
or more associated enterprises, and one or more tax 
administrations. APAs are meant to resolve transfer pricing 
issues as they are intended to supplement the traditional 
administrative, judicial, and treaty mechanisms.

South Africa, as a member of the OECD’s Inclusive 
Framework on BEPS, has adopted some BEPS Actions 
plan recommendations. For instance, South Africa is a 
signatory to the Multilateral Instrument (MLI) and has 
enacted domestic regulations in relation to transfer 
pricing documentation requirements. 

Action 14 of the BEPS Action Plan aims to ensure the 
timely, effective and efficient resolution of treaty-
related disputes and recommends that countries should 
implement bilateral APAs as soon as they have the 
capacity to do so. The Action plan recognizes that APAs 
provide a greater level of certainty in both treaty partner 

jurisdictions, lessen the likelihood of double taxation and 
may proactively prevent transfer pricing disputes. 

The South African Revenue Services (SARS) Practice Note 
7, dated 6 August 1999 stated that due to various factors, 
the APA process would not in the foreseeable future, be 
made available to South African taxpayers. To promote 
tax certainty in South Africa, an advance tax ruling (ATR) 
system was implemented in 2006. However, an application 
for an advance tax ruling in relation to the pricing of 
goods supplied or services rendered to a connected 
person (transfer pricing) is not properly catered for. The 
Davis Tax Committee recommended the introduction of an 
APA program in South Africa and as a result a discussion 
paper dealing with the APA program was issued by SARS 
for comment November 2020. 

The discussion paper states that SARS is not ready to 
implement an APA system at this point in time, as it is still 
busy with building transfer pricing capacity. However, the 
aim is to start with the planning and the drafting of the 
legislation for a bilateral APA system. 

It is expected that it will take a few years to implement an 
APA system. Further, APA legislation will require the prior 
approval of National Treasury and the Minister of Finance. 
Noting that transfer pricing audits hardly reach the courts 
in South Africa as many such cases are settled outside 
of court, there is limited guidance available for taxpayers 
engaged transfer pricing transactions. It is therefore in 
the interest of both the taxpayers and SARS that the APA 
process as started as soon as is practical. 
 

Advance pricing arrangements 

To engage further
Contact

Disebo Makhetha
Disebo.Makhetha@sng.gt.com
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On 30 March 2021, SARS issued an update to the 
Interpretation Note. 

SARS’ Interpretation Note 14 provides guidance on 
allowances, advances and reimbursements provided by 
employers to employees.

Meal reimbursements for day trips taken by the 
employee
With effect from 1 March 2021, where an employee is 
reimbursed for the cost of meals and incidentals when 
taking a day trip, the reimbursement is subject to a limit 
according to the Government Gazette (currently R139 
per day). Any amount that is reimbursed over and above 
this limit is fully taxable and subject to employees’ tax 
withholding. 

In addition, the employee must incur the expenditure 
on the instruction or with the permission (e.g. if the 
employer’s policy allows for the expenditure to be 
incurred) of the employer, and proof of expenditure must 
be provided by the employee. 

To the extent that the actual costs are less than R139, only 
the actual costs may be reimbursed tax-free. Any amount 
reimbursed more than not only the R139 limit but also the 
actual costs would be fully taxable.

Travel logbook: reason for trip requirement
SARS now requires that travel logbooks must provide 
additional detail related to the reason for the trip. More 
specifically, details (including contact details) of the 
person visited and with and for whom the engagement 
was undertaken must be recorded. SARS requires that as 
much detail as possible be provided to enable them to 
verify the claim for a deduction. This detail is now also 
required for reimbursements for ride-hailing service claims 
(such as Uber).

Going forward, individuals should be aware of the added 
requirements, and employers would do well to update 
internal policies to reflect these changes.
 

Update to Interpretation Note 14 
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 From 1 July 2021, the South African Revenue Services 
(SARS) has announced that taxpayers will be able to file 
their tax returns.

Similarly to the previous year, it is expected that a 
significant number of individual taxpayers will be auto-
assessed once again this year.

Other important dates that taxpayers should be aware of 
are:

1 July to 23 November 2021 – This is the period for 
taxpayers who file online. 

Taxpayers who cannot file online can do so at a SARS 
branch by appointment only.

1 July to 28 January 2022 – This is the period for 
Provisional taxpayers including Trusts may file via eFiling 
or SARS MobiApp.
 
According to SARS, starting July, it will be assessing 
a significant number of taxpayers automatically.  If 
taxpayers accept the outcome, they do not have to file a 
tax return at all. 

SARS Auto-Assessment: 
E-filling opens 1 July 2021
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Strange Facts, Tax and Fun

Strange Facts:
The United States tax code allows for many unusual but legitimate tax deductions and tax credits.

1. Swimming Pool Costs: If you have a medical condition that would improve with a 
swimming pool exercise regimen, your swimming pool expenses might qualify as 
a deductible medical expense. This happened in the case of an arthritis patient 
who was prescribed to swim regularly in order to treat his condition. He installed 
a swimming pool on his property and deducted the expenses from his taxes. After 
some investigation, the IRS approved the deduction, but if the pool were used for 
recreational purposes, it wouldn’t have been approved.

2. Costs for Getting in Shape: Weight-loss expenses may be deductible if a doctor 
signs off on it and claims that your life might be in danger if you don’t start 
exercising and lose weight. The cost for remedies that help you drop a few pounds, 
improve your heart rate, or reduce your cholesterol might all be deductible.

Dear SARS

I would like to cancel my subscription.
Please remove my name from your mailing list.

“The word “tax” comes from the Latin taxo, which means “I estimate.” – 
Josh Zimmelman, owner of Westwood Tax & Consulting.
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“Uncle Sam wants you to be healthy! 
If you quit smoking, you can write off any smoking cessation products or programs. Have a life-
threatening medical condition like diabetes, high blood pressure, or heart disease? If a doctor signs 
off on it, you can write off diet/fitness products, classes, and programs. One person was able to 
write off the cost of their new pool because it was their form of exercise, as signed off by a doctor. 
However, if it was for recreational purposes, the IRS wouldn’t accept it. –  
Ivy Chou, Content Director for DealsPlus.

Pecunia non olet or Money doesn’t stink!
This is a Latin saying. During the 1st century AD, Roman emperor Vaspasian placed a tax on urine. 
The buyer(s) of the urine paid the tax. The urine from public urinals was sold as an essential 
ingredient for several chemical processes e.g. it was used in tanning (not exactly sure how), and 
also by launderers as a source of ammonia to clean and whiten woolen togasetc. Therefore, those 
who obtained valuable urine from collectors were charged a tax.

In 1795, England put a tax on the aromatic powders that men and women put on their wigs. This
led to a dramatic decline in the popularity of wigs.

Salt was a very popular thing to tax because consuming it is necessary to humans. The British
placed a tax on salt, and the salt tax gained worldwide attention when Gandhi staged nonviolent
protests against it.

England has a tax on televisions. If you own a television in your home, you must pay an annual
fee, formally called a television license, for each television you own. This money is used to finance
programming on the BBC. Color televisions are taxed at a higher rate than black and white
televisions. Interestingly enough, if a person is blind an owns a TV in his or her home, he or she
still has to pay the tax, but only half of it. Failure to pay this fee is subject to criminal penalties
There were 155,000 convictions and fines in 2012 alone.
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